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Episode 160: Summary The legal podcast >—

Episode name: Unlocking Talent: Employer Sponsorship and the Future of Skilled Migration

Guest(s): Marsha Bassily

What area(s) of law Migration; Temporary Skills Shortages Visas; Skills in Demand Visas.

does this episode

consider?

Why is this topic Australia is facing some pretty big skills shortages right now, across a whole range of
relevant? industries. From healthcare and construction to technology and hospitality, businesses

are struggling to find the people they need to keep things running smoothly. While
training up local workers is part of the solution, many employers are looking overseas
to fill those urgent gaps. That's where a keen understanding around immigration law,
and in particular employer sponsorship, can play an invaluable role in supporting

businesses.

Employer sponsorship provides businesses with an opportunity to bring in skilled
workers from overseas to support their operations, but it's not as simple as just
selecting a candidate and offering them the role. There are detailed visa requirements,
government regulations, and compliance obligations that employers and their advisors
need to work through, and understanding and being able to navigate this process has

become increasingly important as Australia’s demand for skilled workers grows.

On top of that, the government has been busy reviewing and reforming parts of the
skilled migration system, which means the rules and processes can change quickly.
Businesses and workers alike must continue to stay afloat of the latest policies, and
ensure they have access to clear, practical guidance to navigate a spectrum of

real-world scenarios.

What legislation is Migration Act 1958 (Cth) (Act)
considered in this
episode? Migration Requlations 1994 (Cth) (Regulations)

Migration Amendment (2024 Measures No. 1) Regulations 2024

What cases are Fair Work Ombudsman v Sushi Bay Pty Ltd (in lig) (No 3) [2024] FCA 869

considered in this

episode? e In this case, the Fair Work Ombudsman secured a record $15.3 million in
' penalties against the former operators of the Sushi Bay restaurant chain and
its sole director, Yi Jeong ‘Rebecca’ Shin, for deliberately underpaying 163

predominantly migrant workers more than $650,000. The Federal Court of


https://www.legislation.gov.au/C1958A00062/latest/versions
https://www.legislation.gov.au/F1996B03551/latest/versions
https://www.legislation.gov.au/F2024L01585/latest/text
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2024/869.html

What are the main

points?

Australia found the contraventions were serious, systematic and involved
falsified records and unlawful cashback arrangements, describing the conduct
as “calculated and audacious.” The Court ordered that workers be back-paid in
full and directed that, if company funds were insufficient due to liquidation, part
of Ms Shin’s personal penalty be used to rectify the outstanding
underpayments.

The field of immigration law has experienced significant changes and
challenges recently. This dynamic environment has kept practitioners and

stakeholders on their toes as they navigate evolving regulations and policies.

The Australian government annually determines the number of migrants
allowed entry, with 185,000 visa spots allocated for the migration year
2025-2026, mirroring the previous year's allocation. This total encompasses
various visa categories, including partner, skilled, and refugee visas, with

44,000 spots designated within this framework.

The migration program consists of 105,000 placements, with 44,000 spots
currently accounted for. This represents approximately 24% of the total

program capacity.

Immigration is often perceived primarily as a means for individuals to seek a
better life in Australia, but it also plays a crucial role in addressing business

needs by connecting skilled workers with Australian employers.

The employee sponsorship program is a significant component of Australia's
migration strategy, accounting for approximately 24% of the annual positions

allocated for migration, highlighting its importance to the economy.

Recent challenges in the Australian job market, particularly in the legal sector,
stem not from a lack of candidates but from a shortage of skilled individuals

who are ready to fill roles due to lengthy education and registration processes.

Despite Australia having a high number of migrants, approximately 770,000,
who are eligible and eager to work, employers often face difficulties in
identifying suitable candidates, with many of the most qualified individuals

potentially requiring sponsorship to join the local workforce.

The legal industry is currently facing a significant skills shortage, a surprising
trend given its traditionally stable nature. Recent data indicates that this
shortage is prevalent across all states, encompassing both regional and

non-regional areas.



What are the practical

takeaways?

Show notes

Labour market testing is a critical component of the visa program, ensuring that
employers first seek candidates from the local workforce before resorting to

sponsorship for foreign workers.

Employers must follow specific legislative guidelines for advertising and market
testing, while ensuring that the candidate meets visa requirements, as both the
role nomination and the applicant's eligibility are critical components of the

sponsorship process.

These labour market testing requirements not only safeguard Australian job
opportunities but also maintain the integrity of the labour market by preventing

the establishment of a secondary economy that favours cheaper labour.

To effectively address these skill shortages and meet government targets, it is

crucial to incorporate skilled migration alongside domestic policy initiatives.

Employers aiming to optimize their hiring processes should consider utilising a
strategic approach that includes seeking advice and following established

templates, which can facilitate efficient labour market testing.

By doing so, they can more easily navigate the sponsorship of non-Australian
candidates while ensuring that their recruitment efforts effectively yield suitable

candidates, whether domestic or international.

It is important to be aware that immigration law often contains nuanced

exceptions and detailed stipulations.

When considering sponsorship, it is recommended that you seek legal

guidance on the applicability of international trade obligations.
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https://www.fairwork.gov.au/sites/default/files/migration/763/7-eleven-inquiry-report.pdf
https://apo.org.au/node/324552
https://apo.org.au/node/324552
https://grattan.edu.au/report/short-changed-how-to-stop-the-exploitation-of-migrant-workers-in-australia/
https://grattan.edu.au/report/short-changed-how-to-stop-the-exploitation-of-migrant-workers-in-australia/
https://immi.homeaffairs.gov.au/what-we-do/migration-strategy

